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United States Environmental P r o t e c t i o n Agency 
Region I I 
26 Federal Plaza 
New York, NY 102 78 

ATTENTION: JULIO MORALES-SANCHEZ, D i r e c t o r of Enforcement 

Re: Combe F i l l Corporation, EPA '#CWA-II-81-7 

Dear S i r : 

We are i n r e c e i p t of. your order dated March 19, 1981 i n reference 
t o the above capti o n matter. We wish t o inform you of our p o s i t i o n 
t h a t the order i s f a c t u a l l y and l e g a l l y erroneous and t h a t the Environ­
mental P r o t e c t i o n Agency and the United States Army Corp. of Engineers 
has no j u r i s d i c t i o n over the land f i l l set f o r t h i n the order or as t o 
the operations conducted by Combe F i l l a t t h a t s i t e . 

The agency's order s t a t e s t h a t i t has determined t h a t the q u a l i t y 
of the water i n c e r t a i n streams may be a f f e c t e d by s o i l erosion from 
the subject t r a c t , the l a t t e r being used as a land f i l l s i t e and upon 
which f i l l m a t e r i a l has been placed. I t must be emphasized t h a t the 
t r a c t i n question i s a pa r c e l of approximately 200 acres i n s i z e . The 
order makes no f i n d i n g t h a t t h i s t r a c t or any p o r t i o n t h e r e o f i s con­
sidered t o be wetlands. The order i s d e f e c t i v e because i t f a i l s i n 
any way t o set f o r t h a s p e c i f i c designation, or any designation f o r 
t h a t matter, of t h a t p o r t i o n of t h a t s i t e which the agency claims t o be 
wetlands. I n f a c t , we submit t h a t the property i s not wetlands w i t h i n 
the contemplation of the Clean Water Act. 



PAIGE TWO 

RE: COMBE FILL CORPORATION, EPA #CWA-II-81-7 

A d d i t i o n a l l y , the order makes no f i n d i n g t h a t Combe F i l l ' s oper­
ations are such t h a t i t i s discharging m a t e r i a l s i n t o navigable waters. 
I t merely states t h a t f i l l m a t e r i a l has been placed on the subject 
p r o p e r t y . I n f a c t , Combe F i l l does not discharge p o l l u t a n t s i n t o the 
navigable waters of the United States. 

Further, the a c t i v i t i e s of Combe F i l l a t the subject s i t e are v 

governed by the s t a t u t e s and r e g u l a t i o n s of the s t a t e of New Jersey 
which supersede the Federal Government i n t h i s instance. S p e c i f i c a l l y , 
Combe F i l l i s regulated by the Department of Environmental P r o t e c t i o n 
of the s t a t e of New Jersey and the Board of Public U t i l i t i e s Commission­
ers of the s t a t e of New Jersey. I t s a c t i v i t i e s are l o c a l and wit h o u t 
d i r e c t nexus t o the navigable waters of the United States which i s the 
only area as to. which t h i s agency and the Army Corp. of Engineers has 
j u r i s d i c t i o n . 

Indeed, w i t h respect t o the l a t t e r c o n s i d e r a t i o n , we submit t h a t 
the a c t i v i t i e s of Combe F i l l are outside of the j u r i s d i c t i o n o f the 
Federal Government. S p e c i f i c a l l y , the United States has j u r i s d i c t i o n 
only over navigable waters of the United States and adjacent wetlands. 
The subject p a r c e l , however, i s n e i t h e r wetlands nor i s i t adjacent 
to navigable waters of the United States. We submit t h a t even under 
the Army Corp. of Engineer:':s r e g u l a t i o n s , no p o r t i o n of the land f i l l 
i s s ubject t o Federal j u r i s d i c t i o n . Any reading of the Clean Water 
Act which would extend j u r i s d i c t i o n t o the subject property d i s t o r t s 
t h a t s t a t u t e as t o so extend i t to areas which are unconnected t o the 
navigable waters o f the United States. 

We submit then, t h a t the United States has no j u r i s d i c t i o n t o 
promulgate the March 19, 1981 order and i t i s thus v o i d and of no 
e f f e c t . We f u r t h e r submit i t i s l e g a l l y and f a c t u a l l y d e f i c i e n t t o 
the extent t h a t i t f a i l s t o set f o r t h f i n d i n g s which would support 
the conclusion t h a t Combe F i l l i s i n v i o l a t i o n of the Clean Water Act 
and t h a t t h e r e f o r e t h i s exercise of a u t h o r i t y by the agency i s improper, 
i l l e g a l , and wi t h o u t e f f e c t . We hereby request t h a t t h i s matter be set 
down f o r a hearing so t h a t the agency's order and the erroneous f i n d i n g s 
contained t h e r e i n can be vacated. 

0 

K e i t h A. Krauss 

KAK:ed 


